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Synopsis — This article draws upon findings from a qualitative research study of the arrangements made
for children to have contact with the nonresident parent following separations that resulted from domestic
violence to women. In the article, we review recent developments in the law’s response to domestic
violence in England, showing how the criminal law and the family law, particularly in relation to
children, have been at odds with one another. Within the criminal law efforts have been made to tackle
the problem of ‘“‘no-criming” and to afford victims better protection. Within the family law, procedural
and substantive changes have made it harder for women and children to break free from violent men. A
contact presumption and focus upon agreements made *‘for the sake of the children” through mediation/
conciliation compound the battery of women and children by the law and expose them to intolerable
risks. In the article we critically review the value of contact with fathers for children who have lived
through domestic violence and briefly consider efforts made to enhance the safety of women and the

welfare of children in other jurisdictions. © 1997 Elsevier Science Ltd

Policies on domestic violence have been under
scrutiny in the UK and have given cause for
considerable concern, public debate, and activ-
ity in the 1990s. Much of the activity has cen-
tred on the criminal law and policing and the
identification and response to domestic violence
as a serious crime. Less attention has been given
to the family law, particularly in relation to
children, where recent changes have increased
the risks of both further violence to women and
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abuse by proxy through manipulation of the
law. In this article, drawing upon findings from
a recent research study, we review the legal
response to domestic violence in England, par-
ticularly in relation to child contact arrange-
ments after separation or divorce.

Family law and policy in England, especially
since the Children Act 1989, has contradicted
the more “interventionist’” stance now adopted
by the criminal law, by downplaying violence. A
wave of changes, some old, some recent, have
aimed to reduce the significance of conduct in
order to focus minds upon the interests and
welfare of children. The child welfare discourse
in family law has served as a “‘carrier pigeon”
for fathers’ rights. Child welfare has become
fundamentally linked to continued contact with
fathers — the contact presumption — arranged
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with mothers through a process of “‘agreement”
rather than legal litigation. Parents are expected
to look forward into the future and ignore any
“past” behaviour/grievances. Children’s needs
are considered separate to the needs of the
mother, who is usually the primary care giver.
Thus, women who assert the need for protection
from further domestic violence when arranging
child contact are in danger of being viewed as
selfish, obstructive, or hostile to the father as
parent and, hence, to the welfare of their chil-
dren. Responsibility for any harm that is caused
to children when contact is set up with a violent
man is shifted back on to the mother. Her fears
of the father, rather than the persistent violence
that gave rise to them, are invariably deemed to
be the chief source of damage to a child and the
main obstructive forces to continued contact.
Responsibility also shifts back on to her, and
often the children, to continue to manage the
man’s violence after separation. To encourage
responsible parenting, the current government
have adopted a non-interventionist stance that
“allows™ parents to arrange child contact with
minimum involvement from outside agencies. It
is assumed that parents are the best guardians of
their children’s welfare. On contact, parents are
expected to sort things out for themselves as
much as possible and there exists a noticeable
lack of practical support and resources to make
contact work safely. Women’s safety is traded
off against (a mostly rhetorical concern with)
child welfare. This is clearly unacceptable.

Domestic violence is a crime primarily
against women, but it is also a crime that has a
significant impact upon children. If child wel-
fare is to remain the priority of family law, there
needs to be a careful questioning of the value of
contact for children with violent men.

THE POLICY CONTEXT — DOMESTIC
VIOLENCE IS A CRIME. . ..

In the early 1970s, events in the UK gave a
catalyst to the developing refuge/shelter move-
ments in a number of countries (Dobash &
Dobash, 1992). The government response to
domestic violence has, however, achieved little
and lagged behind the initiatives undertaken by
governments in the US, Australia, Canada, and
New Zealand. Policies on domestic violence in
the UK have been piecemeal, uncoordinated,
and under-resourced. In the mid-1980s, research
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into policing in the metropolitan area of London
showed a reluctance to enforce the criminal law
and a tendency to “‘no-crime’ incidents of vio-
lence against women' (Edwards, 1989). Follow-
ing on from this research, and further work
undertaken by feminists in the West Yorkshire
area (Hanmer, 1989), there have been substan-
tial changes in attitudes and in policing policy
toward providing more active support, although
less active intervention. Policy “at the top,”
within the Home Office (which is the govern-
ment department responsible for law and order
and now lead agency for domestic violence
matters in England) has shifted radically toward
the recognition of domestic violence as a crime
for which a range of statutory and voluntary
agencies have responsibilities to take action.
The British Crime Survey, previously criticised
by feminists for ignoring violence to women
from men known to them (Hanmer & Saunders,
1985), now publishes figures that indicate the
prevalence of domestic violence among the sur-
vey population. The latest figures show that
nearly half (46%) of all incidents of violence
against women in 1991 were domestic violence
(Mirlees-Black, 1995).

The Home Office Police Force Order, Circu-
lar 60/1990, was an important step against ‘‘ro-
criming’” domestic violence. This recommended
that “all police officers involved in the investi-
gation of cases of domestic violence regard as
their over-riding priority the protection of the
victim and the apprehension of the offender.”
The circular urged police forces to keep accu-
rate records on incidents of domestic violence,
to enforce the criminal law, and to offer more
sympathetic treatment and realistic support to
victims. Since the mid-1980s, specialist police
“domestic violence units” have spread across
the country, commonly staffed by nonuni-
formed, dedicated police officers, many of
whom are women. Domestic violence units
(DVUs) exist as units of “expertise on domestic
violence” (Home Affairs Committee, 1993, p.
xi) to give advice and training to the police on
domestic violence issues. Staff from DVUs do
not, however, attend incidents nor do they in-
vestigate crimes. Many work only during nor-
mal office hours, 9 to 5 on weekdays, and are,
thus, not available at times when women are
most likely to require emergency protection.
Many do, though, generally take on responsi-
bility to follow up on calls, monitor the progress
of any charges and ensure that victims receive
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adequate information on services and sources of
support or advice.

In a few areas of the country the police,
particularly from DVUs, have assisted refuges
in the development of interagency methods of
working, drawing local agencies into coordi-
nated actions that prioritise women’s needs for
safety and practical support. Whereas in the
early 1980s, women’s refuge activists in En-
gland, (one of the authors among them) found it
hard to muster up interest from local agencies,
in the 1990s most have seen, and helped orga-
nise, an exhausting proliferation of conferences
on domestic violence for the police and other
practitioners.

In February 1993, the House of Commons
Home Affairs Select Committee published a
report on domestic violence that contained a
number of recommendations for improving the
government’s response. Later that year the gov-
ernment set up interdepartmental working
groups on domestic violence to take forward
some of these recommendations and promote a
coordinated response at national and local lev-
els. A recently published interagency circular
now sets out the government’s approach and the
responsibilities of all the key agencies. The aim
of this circular will be primarily to advance
interagency work, rapidly blossoming through-
out the country, but as yet, in its infancy. The
circular urges, but does not require, interagency
action directed toward: “‘encouraging those who
are experiencing domestic violence to come for-
ward and address their situation through the
help available™; addressing the needs of chil-
dren; the provision of emergency and long-term
safe accommodation and support services; en-
suring adequate legal protection under civil and
criminal law; bringing perpetrators to justice
and helping them to understand and address
reasons for the behaviour in order to stop the
abuse; prevention through education and com-
munity initiatives (Home Office, 1995, p. 9).

About 150 interagency initiatives currently
exist in the UK, but working practices, output
and resources, vary from area to area (Hague,
Malos, & Deer, 1995; Home Office, 1995).
Most neglect the issues arising for women
around child contact, despite the stated govern-
ment aim of “addressing the needs of children
affected by domestic violence” (Home Office,
1995, p. 9).
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... BUT NOBODY IS AT FAULT

The area of family law that covers child contact
fails to address the problem of domestic vio-
lence. Family law in England assumes respon-
sible parents who will prioritise the welfare of
their children. Indeed, legislation has recently
renamed parental rights, “responsibilities.” Re-
sponsible parents put aside issues of conduct,
including domestic violence, in order to address
the needs of their children on separation. The
welfare of children is undermined by this failure
to support the mother and confront and chal-
lenge the violent behaviour of fathers.

Under the law. prior to the recent changes,
the courts would make orders for sole or joint
custody and access to a child. Mothers most
often would be given sole custody and fathers
would be in the position of a visiting parent,
having access to children usually at weekends
and for a few hours after school in the week.
The current law casts relationships on separa-
tion differently. Both parents, if married, con-
tinue to hold “parental responsibility” for chil-
dren on separation. The Children Act 1989,
abolished the notions of custody and access for
children on divorce and replaced them with the
concept of parental responsibility. Both (mar-
ried) parents are deemed to have responsibility
for their children during a relationship and this
continues to exist after a divorce. Together with
procedural changes, in practical terms, this
means that upon divorce there is now no auto-
matic court hearing over visiting arrangements
and where the child will live. In most cases
there is only consideration as to whether the
arrangements made by parents for children on
separation are satisfactory. Where it is necessary
and in the interests of the child, a parent can
apply to the court for a Section 8 Children Act
order to determine the arrangements for child
contact and residence and other issues that may
be in dispute.

For many parents the change in terminology
has not drastically altered the division of do-
mestic labour and the fact that mothers contirue
to care daily for children and fathers, at best, do
it part-time. However, the notion of continued
parental responsibility increases the scope for
fathers to remain involved in the control of
women through a child-care relationship. There
is no clear definition in the legislation of what
parental responsibility involves, so its meaning
for fathers, particularly abusive men, has been
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open to interpretation. Parental responsibility
can be acquired through the courts by fathers
who never marry ({llegitimacy Act 1987, now
covered by the Children Act 1989). Unmarried
fathers are now more likely to obtain parental
responsibility and contact with children if they
apply to the courts. In the first year of the
Children Act there were 2941 parental respon-
sibility applications from unmarried fathers.
These had a high withdrawal rate, the most
likely explanation being that fathers made pa-
rental responsibility applications to increase
their chances of gaining other orders, especially
for contact (Family Law, January, 1995). There
has been only one case reported where a court’s
refusal to grant parental responsibility to an
unmarried father was upheld on appeal (Re T (A
Minor) Parental Responsibility: Contact, 1993).
In that case, the father had been found guilty of
serious violence to the mother and of “‘cruelty
and callous behaviour” toward the children.
Proving, to this degree, that violence had oc-
curred would be difficult for many women.

An important part of parental responsibility
has been continued contact between parents and
children after separation. Contact is viewed as
being a right of a child. Although each case
must be decided on basis of its individual facts,
there is a strong presumption of maintaining
contact in the English law.

For the court to deprive a good parent com-
pletely of access to his child is to make a
dreadful order . . . the impact on both parent
and child must have life-long consequences.
Very seldom can the court bring itself to
make so Draconian an order, and rarely is it
necessary. It is the duty of parents, whatever
their personal differences may be, to seek to
inculcate in the child a proper attitude of
respect for the other parent. (Edmund
Davies, 1971)

The right to know and have a relationship with
one’s parents has been recognised by the United
Nations as a basic human right (United Nations
Convention, 1989), so in principle, a commit-
ment to preserving contact for children with
parents is a good thing. Problems occur, how-
ever, where contact has no value for a child. The
legal test applied as to whether contact is of
benefit to children is summed up in the follow-
ing extract:
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. . . whether the fundamental emotional need
of every child to have an enduring relation-
ship with both his parents . . . is outweighed
by the depth of harm which, in the light, inter
alia, of his wishes and feelings . . . this child
would be at risk of suffering . . . by virtue of
a contact order . . .. [Re M (Contact: Welfare
Test), 1995]

The Children Act 1989 made it easier for other
relatives, such as grandparents, to apply for S§
orders for contact and residence. This has af-
fected women with extended families where
contact with the grandparents has been used by
fathers as a route of abuse of the mother. The
legislation further allows indirect contact orders
to be made so that parents and children unable
to meet can maintain a relationship via letters,
telephone calls, by sending photographs, etc.
This again causes problems for women separat-
ing from violent men. To maintain this type of
contact, the father would generally need to
know the children’s address and telephone
number, which the mother will have good rea-
son to keep secret from him. Parental responsi-
bility gives fathers the right to information
about their children’s schooling, including the
right to know where the schools are. This obvi-
ously increases the likelihood that women will
be found by violent partners after separation.

The Children Act came into force alongside
changes in the courts that were designed to
simplify and speed up the decision-making pro-
cess in cases affecting the welfare of children.
Within the family law the tide of change has
been away from intervention and enforcement
through the courts toward agreements made
through informal negotiation and mediation.
Apart from saving money for the government’s
Legal Aid fund® by diverting cases toward the
voluntary and informal sectors, supporters of
the mediation, agreement, and negotiation trend
have claimed this to be generally better for
children. It cuts delays and acrimony by keep-
ing cases out of court (Lord Chancellor’s De-
partment, 1995). Courts are empowered to
make no order if this is in the interests of the
children concerned. Scope to make agreements
via mediation, conciliation appointments, and
directions hearings, are now built into the work-
ing practices of the courts and associated per-
sonnel. Mediation, of the in-court and out-of-
court varieties, has been steadily growing and,
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with the passing of the Family Law Act 1996,
will soon become routine. The governments’
latest reforms to the law of divorce will bring a
much greater use of mediation to secure agree-
ments on child-care matters. After an initial
information interview, mediation will become
the next step for most divorcing couples. The
penalty for refusing mediation will be the re-
duced right to apply for Legal Aid. Although the
government gives domestic violence survivors
the option to refuse mediation without penalty,
beyond this concession, little consideration has
been given in the UK to the “process dangers”
(Grillo, 1991), which a mediation approach
poses for women. The focus upon agreement
and cooperation is clearly more difficult for
women separating from abusive men and our
research found that it resulted in ‘“‘agreements,”
which were invariably unsafe for women, and
often for children as well. One of the last-
minute amendments to the Family Law Act
1996 brought by the opposition Labour party
introduced a responsibility for mediators to
screen for domestic violence among couples
with whom they work, so that safety and fair-
ness in the process of mediation can be ensured.
As yet, there is no agreement among mediators
as to how screening should be done, nor who
decides whether or not domestic violence is a
relevant issue to be taken into account. There is
potential here for women’s fears and experi-
ences to be judged mostly by reference to me-
diators’ perceptions of “‘real” or ‘‘significant”
violence.

Keeping cases out of court has meant that
justice has become less accessible for women.
The Legal Aid fund has been dramatically cut
and further cuts are planned to accompany the
divorce reforms (Legal Aid Board, 1995).
Women, who are the main beneficiaries of Le-
gal Aid, have been the main losers. Cuts mean
that fewer women are able to gain help with the
costs of domestic violence injunctions and di-
vorce cases. Women earning relatively low in-
comes in need of a domestic violence injunction
face legal fees of around £1,000. These econo-
mies have aggravated the power imbalance be-
tween men and women on separation and di-
vorce, as generally wealthier men are more able
to find funds to contest cases relating to children
and can continue to batter women with the law.
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THE RESEARCH

The research, conducted between 1992-1995,
looked at the contact arrangements made by 53
women recently separated from violent men and
the work of 77 professionals and advisers com-
monly involved with contact cases. The study
was qualitative, based upon in-depth interview-
ing, observations, and documentary work.
Where possible we kept in touch with the
women for periods varying from 3 months tc 2
years to monitor the contact arrangements. The
women were approached mainly through the
professionals we interviewed, enabling us to
talk to some who had never asked a women’s
refuge for advice.

The professionals interviewed included so-
licitors, refuge workers, court welfare officers,
mediators, contact centre workers, and police
domestic violence unit officers.

The professional/adviser group of research
participants had different levels of involvement
and responsibilities in setting up and sometimes
helping with the practical arrangements for
child contact. Court welfare officers are re-
quired by the courts to safeguard the welfare of
children in family proceedings. Their main
work for the courts involves producing welfare
reports based upon their investigations into a
particular family’s circumstances, although
many are also involved in encouraging parents
to reach agreements over child-care matters
through interviews, formal meetings at the court
or through a range of methods that may resem-
ble mediation. Mediators in the UK are mostly
voluntary sector professionals who, for a vari-
able, usually income-related fee, work with cou-
ples who choose this method of facilitating
agreements to present to the courts. Choice to
enter mediation — voluntarism — has been an
important principle steering the work of volun-
tary sector mediators in England. Like court
welfare officers, mediators tend to see their
work as primarily concerned with the welfare of
children.

The involvement of refuge workers in child
contact arrangements varies in relation to the
resources available to a particular group and
how an individual refuge worker interprets her
job responsibilities. Most refuge workers in the
UK are overworked dealing with day-to-day
crises within refuges. Unless they have respon-
sibility for follow-up (outreach) work with
women and children leaving the refuge, many






